Brian Carpenter and Theresa Carpenter
559 Highway 28

Salmon, Idaho 83404

Telephone: (208) 580-8380

DISTRICT COURT - SRBA
Fifth Judicial District
County of Twin Falls-State of idaho

AUG 1 4 2025

By,

Self-Represented for Plamtiff/Defendants Carpenter

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
IN RE: THE GENERAL ADJUDICATION OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

BRIAN CARPENTER AND THERESA
CARPENTER

Plaintift,
\A

ROCKIE WALKER AND LEANNE
WALKER, husband and wife,

Defendants.

IN RE: SRBA Case No. 39576
Subcase Nos. 74-733H, 74-733E

PLAINTIFFS' OPPOSITION TO
DEFENDANT JOSHUA A. MCINTOSH'S
MOTION TO DISMISS

COME NOW, Plaintiffs Brian Carpenter and Theresa Carpenter, appearing pro se, and hereby

‘oppose Defendant Joshua A. Mclntosh's Motion to Dismiss filed on August 5, 2025, pursuant to
Idaho Rules of Civil Procedure (I.R.C.P.) 12(b)(1), 12(b)(6), 12(b)(8), and 11.2(a)(1). This
opposition is supported by the attached Joint Affidavit of Brian Carpenter and Theresa
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Carpenter, the original Motion to File a Claim of Fraud and accompanying Affidavit filed on
June 3, 2025, and the legal arguments set forth below. Plaintiffs request that the-Court deny the
Motion to Dismiss in its entirety and proceed to a hearing on the merits of the fraud claim on
September 16, 2025.

1. INTRODUCTION AND FACTUAL BACKGROUND

Plaintiffs filed their Motion to File a Claim of Fraud on June 3, 2025, alleging fraudulent
misrepresentation by Defendants Rockie Walker and LeAnne Walker in their 2011 SRBA
application for water right 74-733H. The motion details intentional omissions and
misrepresentations regarding historic ditches (including the 1946 diteh, Highway ditch, and
Carpenter lower pasture ditch), violations of Idaho Code §§ 42-1207 (interference with ditches)
and 42-1102 (right-of-way for ditches), civil conspiracy with Joshua A. Mclntosh to conceal
these violations, and resulting harms including disenfranchisement of Plaintiffs' water right 74-
733G (an 1892/1893 priority right as successors to Elmer Peters) and E. coli contamination i
Plaintiffs' domestic well. Although Mclntosh is not named as a primary defendant in the original
motion, he is explicitly referenced as a co-conspirator in the civil conspiracy allegations (see
Affidavit at Y Civil Conspiracy with McIntosh), where he is accused of conspiring with the
Walkers to fabricate the Southwest wastewater ditch theory to conceal illegal actions i order to
obtain illegal building, sewer permits in a flood zone. McIntosh has appeared in this action via
his Notice of Appearance filed August 5, 2025, and filed the instant Motion to Dismiss without
seeking joinder or formal intervention under L.R.C.P. 19 or 20. Plaintiffs contend this action is
property before the SRBA Court as an independent action for fraud on the court under LR.C.P.
60(d)(3), which is not time-barred and falls within the SRBA's exclusive jurisdiction over water
right adjudications under Idaho Code § 42-1401A et seq. McIntosh’s property (433 feet wide by
475 feet deep in a flood zone) cannot comply with DEQ setbacks (Exhibits Z1-Z2), and the
Southwest Ditch was illegally created post-2004 without written permission under Idaho Code §
42-1207 ("Ditches... shall not be constructed or changed without the written permission of the
owner or owners of the lands to be crossed by such ditch...") and expanded beyond its footprint
under Idaho Code § 42-1102 ("The footprint of a ditch shall not be increased... maintenance of

ditches is the responsibility of the ditch owners [downstream water right holders], not the
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property owners"), as shown by Idaho Public Health Department photos (Exhibit J-J2, attached,
proving no Southwest ditch existed on Carpenter property prior to 2006) and 2004 Goodman
photos (Exhibit F1-F3, referenced in 60(b) as F-F2, attached, proving no Southwest ditch existed
on Carpenter property in 2004). The unopposed 60(b) motion in the related Lemhi County case
(Exhibit G, attached) and fraud evidence (Exhibits H, Z, J-J2, Q1-Q4, attached) demonstrate
likelthood of success.

II. LEGAL STANDARD

A motion to dismiss under L.LR.C.P. 12(b)(6) tests the sufficiency of the pleadings, and dismissal
is improper if the complaint states a claim upon which relief can be granted, viewing alt facts in
the light most favorable to the plaintiff. LR.C.P. 12(b)(6); Heck v. City of Idaho Falls, 149 Idaho
689, 691, 239 P.3d 434, 436 (2010). For lack of subject matter jurisdiction under 12(b)(1), the
court examines whether it has authority over the subject matter. LR.C.P. 12(b)(1). Under
12¢b)}8), dismissal for another pending action requires identical parties, claims, and issues.
Klaue v. Hern, 133 Idaho 437, 440, 988 P.2d 211, 214 (1999). Rule 11.2(a)(1) prohibits judge-
shopping after a denial but does not apply here as no prior denial exists in the related Lemhi

County case on these specific SRBA fraud claims.

1. ARGUMENT

A. The Motion States a Valid Claim for Relief Under I.R.C.P. 60(b)(3) and 60(d)(3), Precluding
Dismissal Under 12(b){6) Mclntosh argues the claim is time-barred because water right 74-733E
was decreed in 2007, and appeals must occur within 42 days under Idaho Appellate Rule 14(a).
However, this ignores that Plaintiffs' motion is not an appeal but a claim for relief from judgment
based on fraud, misrepresentation, and misconduct under L.R.C.P. 60(b)(3). More critically, it
constitutes fraud on the court, allowing an independent action under LR.C.P. 60(d)(3), which has
no time limit. See Thiel v. Goyings, 166 Idaho 790, 796, 463 P.3d 1270, 1276 (2020) (fraud on
the court includes intentional misrepresentations undermining judicial integrity, with no statute
of limitations). The allegations detail extrinsic fraud: Walkers' perjurious 2011 SRBA
application omitted known ditches serving other rights (Exhibits A-F), violating Idaho Code §
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18-5401 (perjury), and conspired with Mclntosh to bury ditches without consent, violating §§
42-1207 and 42-1102. This fraud directly affects the SRBA decree’s validity, as it misled the
court on competing rights under Idaho Code § 42-1405. Relief includes revocation of 74-733H
(and potentially 74-733E if conspiracy proven) for non-compliance. Mclntosh's decree is

implicated via conspiracy, creating a genuine issue for trial. Dismissal is improper.

B. The SRBA Court Has Exclusive Subject Matter Jurisdiction, Precluding Dismissal Under
12(b)(1) Mclntosh claims no legal basis under cited statutes (e.g., §§ 42-222, 42-1405, 42-1412,
42-1207, 42-1102). This mischaracterizes the motion. The SRBA has exclusive jurisdiction over
water right adjudications and post-decree challenges for fraud under Idaho Code § 42-1412
(amendments for errors/fraud) and § 42-1401A. Rule 60(b)(3) and 60(d)(3) provide procedural
relief. Sections 42-1207 and 42-1102 support the substantive violations warranting revocation, as
interference with ditches without consent voids compliance. Jurisdiction exists; dismissal is

C. No Identical Pending Action Exists, Precluding Dismissal Under 12(b)(8) Mclntosh invokes
the Klaue factors, claiming overlap with Lemhi County Case No. CV30-23-0114. However, the
Lemhi case involves downstream interference and maintenance obligations, not SRBA fraud in
adjudication. Parties differ (McIntosh is plaintiff there, conspirator here); claims differ
(tort/damages vs. fraud/revocation); no risk of inconsistency as SRBA findings can inform
Lembhi via referral. Judicial economy favors SRBA resolution of water right validity. See Klaue,

133 ldaho at 440. Dismissal is inappropriate.

D. Rule 11.2(a)(1) Does Not Apply, as No Prior Denial Exists on These Claims Rule 11.2(a)(1)
bars subsequent applications after a denial. Here, no denial occurred in Lemhi on SRBA fraud;
Plaintiffs’ April 2025 reconsideration motion there is unrelated to adjudication fraud. This is not
judge-shopping but proper forum selection for SRBA-specific relief. E. Service Violations by
McIntosh and Walkers' Counsel Warrant Sanctions and Affect Related Case MclIntosh's counsel
(Taggart) and Walkers' counsel (Budge) have violated I.R.C.P. 5(b) by serving one document
addressed to both Plaintiffs without separate service onr Theresa Carpenter as a distinet pro-se

party. Rule 5(b)(1) requires service on each unrepresented party: "When these rules require or
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allow service on a party, and the party is not represented by an attorney, service must be made on
the party." LR.C.P. 5(b)(1). For mailing under 5(b}2)C), service must ensure each party
receives notice. Joint mailing to spouses at one address may suffice if both are notified, but here,
refusal to serve separately prejudices Theresa as a separate plaintiff. This affects CV30-23-0114
similarly, warranting sanctions under I.R.C.P. 11 and referral. Plaintiffs request the Court order

separate service and deny the motion as improperly served.

IV. CONCLUSION

The Motion to Dismiss must be denied. Plaintiffs request oral argument on September 16, 2025,
costs, and such other relief as just.

DATED this 11th day of August, 2025
Respectfully submitted,

Brian Carpenter 2%, 4

Self-Represented Pro 87

/ /"\_/
H-Represented Pro Se

Theresa Carpente

Exhibits Attached: R (Arrest Report/Warrant, August 7, 2025), M1-M4 (July 11, 2025, Order),
D1-D7 (E. coli Tests, July 9, 2024—June 11, 2025), E (flood zone), H (Sewer Permit #144028), Z
(Sewer Permit Requirements), Z1-Z2 (Lemhi County Parcel Maps, August 6, 2025), A1-A3, Bl-
B4 (Historical USGS photos and Bockleman testimony with hand drawn map), J-J2 (2006 Sewer
Inspection Photos from Idaho Public Health Department), F1-F3 (2004 Goodman Photos,
referenced in 60(b) as F-F2), F (60(b) Motion against Walker, July 14, 2025), T (Venue Motion,
July 31, 2025}, U (Preliminary Injunction Motion against Mclntosh, July 31, 2025), S (Summary
Judgment Motion against McIntosh, July 31, 2025), Q1-Q4 (Damage Calculations), G (Civil
Court Docket CV30-23-0114, August 8, 2025) showing filings. Cases referenced are filed in

Icourt to save space. Copies for F, T U, S, and G can be provided if requested.
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Exhibit E

Exhibit F: 60(b) Motion against Walker filed 7-14-2025 Court Record

Exhibit T: Motion to- Expedite Ruling on Change- of Venue and Request for Transfer to-a Neutral
Judge filed 7-31-2025 Court Record

Exhibit U Preliminary Injunction against McIntosh filed 7-31-2025 Court Record
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Exhibit S: Second Motion for Summary Judgment against Mclntosh filed 7-31-2025 Court
Record

Exhibit H
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8 A. Beats me. It was on his property. I
9 didn't care.

10 Q. ' And then th

Q. And that -- full of water, do you knos

22/ Q. Why did you want to £ill them in?
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JAMES BOCKELMAN - October 16, 2023

a B e W N -

~3

1] 9

19

pond, I'm famxliar with what you're talking about,
and these guys, I balieve, have too.

Sc whan the water was coming in the pond
and going out of the pond, wasn't it substantially
the same flow? I mean, what did pulling the headgate
do other than dump --

A. Dump all the water in the pond except
for lowast point.
Q. Okmy. ALl right. 8o

4 have swung, I guess,

 woch half. And that wes what I would call & major

 '2'd clesn it cut. And that would run through to

Exhibit A1C
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Exhibit A3: close up
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Exhibit B1

PLAINTIFFS' OPPOSITION TO DEFENDANT JOSHUA A. MCINTOSH'S MOTION TO DISMISS

Attachment C-104
USGS 1953 Image

HWY 28
PO T3S
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Exhibit B2

PLAINTIFFS' OPPOSITION TO DEFENDANT JOSHUA A. MCINTOSH'S MOTION TO DISMISS

A\

Attachment C-104
USGS 1994 Image

HWY 78
POU 74-733G
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Exhibit B3: close up 1994 USGS
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Exhibit B4: close up 1994 USGS
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t2247200%

ON-SITE EVALUATIO\

Date(s) On Site Evaluations Conducted.
Travel Time associated with evalustion.
Inspection Time associsted with evahuation.

CURRENT LAND USE: PASF-@’
SITE SUITABILITY:
Slope: Does slope prohibit installation of proposed system®  Yes ,@
Soil Types:
Based on SCS maps. Type A B € Unaccepable
Based on Engineening Repon Type A BYC  Unsccepable
Based on Test Hole, Type C  Unaceeptable
Test Hole Information:
Depth of Test hole.

X

Predominant sonl type observed. 4 T

Bedrock encountered, /d © - _—
Any ground water encountered. )
s 4%

Other concemns.
Effective Soil Depth. Has suflicient soil depgh below bottom of proposed system 1o meet m!cs"@ No
Depth to nearest Groundwater 3 mgld Depth to nearest impermeable h)tr

Separation Distances: {Property has sufficient arca f¢ tem and replacement 10 meet all separshion require
Yes X Ko Nesrest neighbor's well es
Yes | No Downslope Cut or Scarp

Well location ( owners property)
Water Dismibution lines

Temporary Surface Waters No Property lines.
Permanent or Imemuttent Surface Water| Yes/ No

Exhibit J1
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mmwwwe;@mmw Fi Nov 15, A4 2 S03AM
To Wianofihonal con” bzt ignal con>

C el Joson s g0 Ml e ot e oo e g Maty R Ao <yt e Jaes Cote et g, Vsl
din@essitavianned

Good morming,

PuymnrewestImaﬁa&hgaiﬂniﬁmﬁmwehavemﬂefmheseﬁksyﬂmi&ﬂedmmmaym&m.

Hyou bave any questions, please feelfree o emalor cal me afth mumbers below,

Thank you,

Pa‘tl' Waddell ‘&% Eastern [daho
msanisn ‘" Public Health

Main: (208) 5235382 )
Prevent Promote, Protect,
Desk: (08533314

Frome Kelye Johnson <:ohscn
Sent: Friday, November 15, 2004 §:37 AM

Exhibit J2
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Photos Claim 01273333012022092201 :- S

&

P
®
3

Thank you fof yous time  As you can see the ditch Dy the fiver did not eaist from 1946-2004  Then after the house, well and sewer were instalied and passed all clearance inspections m 2005,
ihe South ditch was conshucled by prior owner 20 years ago ilegally | am being sued frivolousty,

Brian Carpenter
8 Attachments - Scanned by Gimali o . &
B3 Gmai - titeh an
SRR LGN e
DEG
a e 4
Exhibit Q1: page 1
Re: The ditch | am being sued over never existed. © e z

briantofixit - ot g s

-

| found this yesterday at the building department. Gary Goodman_ This is more evidence, a photo of 2004. There is no ditch prior to Painter 1ts afi a compiete fabrication So | other words.

and I'm trying 1o be nice and not hurt anyone's feelings, the dilch Painter buifl after sewer inspection is llegal as he built the ditch fight cver the fop of the sewer lines. The is a 50 ft rute irom
any sewer ines.

These are the facts. The tawsuit against me is favoious and has no standing. So a ditch never existed prior to Painter and after Painter was iegal 1t was just a catch ditch that was not
continuous. They are busted and should go to jait Tor insurance fraud because they knaw prior,

BC

On Fri, Jan 10, 2025 11:30 AM Bart Crofoot <peroloal@idfbing com> wiote

Hey Brian, { forwarded it to jon and Nannette for an update. Perhaps they will call you direct, or maybe Tespond to me. If they respond to me | will pass on the information as fo where dams
are at

thanks

Bart Crofoot
Agent
208-756-3335 office

iR i

' Farm Bureau Insurance

R T T N S,

Exhibit Q2: page 2
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RE: The ditch | am being sued over never existed. & i «

e Bart Crofoot -

Hey Brian.

S

ATrevor Mackinson flavwyor; reached out to me askang me guestions about the claim that ¥ou had me submit. | sent over the photos you sent me and dic my best to explain it to him. Which t

betieve | understand 5o no vomies there

& ©

@

i do behieve he was the one that handied the past claim (same issue) that was denied previously. Do what you want but you might reach out to explain 1o him aga for renforcement of what

you are talidng about, efc.

Regarding the Ecoli- If you remember there were 2 daims
1. Was a first party claim entered onto your policy
1. A ciaim fled against your Neighbor Rockie Walker

#r. Reid (adjustor) says he visited the sight {your home; in response for the first party ciaim_and said he relaid the information the policy does NOT extend coverage fof this type of damage
You wife when she was in my office asking why Farm Buresu hasnt done anything yet regarding The well. The reason they haven't done anything is ihey have delerminad thatis a NON

covered claim. for both claims. SO at this point they are NOT going to do anything.  Which honestly. ! don't think any homeowner's policy would cover that insurance policies do caver iots of

things. but there is pienty of situations NO homeowners' policies cover. | have focked through the policy muttipie times trying 1o see where | could get # coverad but just not finding anything

I have spoken with Mr. Reid several times i1ying to see o there is a way. but he is configent 4's anot covered ciaim. AT this point | dont betieve He will be changing his mindon 2 is 3 <covered

claim or not.

Brian. do you have lawyer representation regarding this gathered on your own. you had mentioned lawyer fees. So, does that mean you have lawyer {epusemamn’-’

Bart Crofoot

Agerd

208-756-3335 office
et n A A s o

Exhibit Q3:

RE: Fwd It dnmow x FarmBemgal o [

o * Bart Crofoot ... Fanga Thir ke B UTR4 203

Hay Bran,

Sofry | was out a couple of daye, hope afl 15 going wel for you. and you are enjouing the 1all and transiion into winter
You say twe claims currently  can find one on YOUI DOlICY Cuttently?
Do you mean two claims as in the folioving

1. A ciaim of genaral liabiity ON Rocky Watker policy saying he flooded your well and contaminated 2t with Ecolt

2. A claim on your goticy for a contaminated weil

Are those the two Saims you are fakang about? £ So notice only the second one would Show up on your policy showing 3 claim.
Ang it shows ‘ciosed

is thiz not what you have been toid?
there 5 sometfing you would ke 1o shed fight on additonally. please reach out the adjustor that was assigned trat claim, | beiteve # was Jon Resg

tanks

Bart Crofoot

Exhibit Q4:
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing document to be

served upon the following persons as set forth below.

DATED this 11th day of August 2025. 7

of 4

Thomas J. Budge, Esq. RACINE OLSON,

Elisheva M. Patterson

201 E. Center St. P.O. Box 1391
Pocatello, Idaho 83204
tj@racineolson.com
elisheva@racineolson.com

M. Anthony Sasser, Esq.
Sasser Law Office

110 S. 8™ Ave.

Pocatello, ID 83201
sasserlawoffice@gmail.com

Lemhi County Prosecutor

200 Fulton St. #104

Salmon ID, 83467
lemhipros@lemhicountyidaho.org

Steven L. Taggart

Olsen Taggart, PLLC

PO Box 3005

Idaho Falls, ID 83403
staggart@olsentaggart.com
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